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HIIHFWLYH� 6HH �� &�)�5� � ����� ������� $FFRUGLQJ WR �� &�)�5� � ������
WKH UHYLVHG SURFHGXUHV RI SDUW ��� DSSO\ WR DOO FODLPV SHQGLQJ RQ -DQXDU\
��� ����� ZLWK FHUWDLQ H[FHSWLRQV� )RU WKH H[FHSWHG VHFWLRQV� WKH &RGH RI
)HGHUDO 5HJXODWLRQV GLUHFWV WKDW WKH YHUVLRQ ³UHYLVHG DV RI $SULO �� �����´
EH DSSOLHG� �� &�)�5� � ������F�� 0DQ\ RI WKH &RGH RI )HGHUDO
5HJXODWLRQV SURYLVLRQV DW LVVXH LQ WKLV FDVH IDOO XQGHU WKH H[FHSWLRQ� DQG
WKXV WKH &RXUW FLWHV WR WKH ���� YHUVLRQ ZKHQ DSSURSULDWH�

7KH FXUUHQW YHUVLRQ RI ��&�)�5� � ����� H[SODLQV WKH DSSOLFDELOLW\ RI
SDUW ��� RI WKH &RGH RI )HGHUDO 5HJXODWLRQV WR SHQGLQJ FDVHV� ,W VWDWHV
WKDW ³>W@KLV SDUW LV DSSOLFDEOH WR WKH DGMXGLFDWLRQ RI DOO FODLPV ILOHG DIWHU
0DUFK ��� ���� � � � �´ �� &�)�5� � ����� ������� 7KHUHIRUH� WKH &RXUW
DSSOLHV WKH FXUUHQW YHUVLRQ RI SDUW ��� WR WKLV FDVH�
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7KH'LUHFWRU� DV D SDUW\ LQ LQWHUHVW� GRHV QRW DUJXH WKDW &ROHPDQ DQG

*UDVV\ &UHHN DUH QRW LQ D SUHGHFHVVRU�VXFFHVVRU UHODWLRQVKLS� 5DWKHU� WKH
'LUHFWRU DUJXHV WKDW QHLWKHU FRPSDQ\ FDQ EH D UHVSRQVLEOH RSHUDWRU
EHFDXVH QHLWKHU HPSOR\HG +DOO IRU DW OHDVW RQH \HDU� 7KH 'LUHFWRU DUJXHV
WKDW WKH ODQJXDJH LQ �� 8�6�&� � ����L� RI WKH $FW GLUHFWLQJ WKDW VXFFHVVRU
RSHUDWRUV DUH WR SD\ EHQHILWV WKDW ³ZRXOG KDYH EHHQ SD\DEOH E\ WKH SULRU
RSHUDWRU�´ PHDQV WKDW QR OLDELOLW\ FDQ DWWDFK WR D VXFFHVVRU XQOHVV LW
DWWDFKHG WR WKH SULRU RSHUDWRU� ,Q RWKHU ZRUGV� WKH 'LUHFWRU DUJXHV WKDW
XQOHVV WKH SULRU RSHUDWRU HPSOR\HG WKH PLQHU IRU D \HDU� WKH RQH�\HDU
FORFN UHVHWV IRU WKH VXFFHVVRU ZKHQ LWV SUHGHFHVVRU VHOOV DOO RI LWV DVVHWV
DQG WUDQVIHUV DOO RI LWV HPSOR\HHV�

7KH 'LUHFWRU� KRZHYHU� IDLOV WR FRPSOHWH WKH VHQWHQFH IURP WKH
VWDWXWH� 7KH $FW VWDWHV WKDW WKH VXFFHVVRU LV OLDEOH IRU DOO ³EHQHILWV ZKLFK
ZRXOG KDYH EHHQ SD\DEOH E\ WKH SULRU RSHUDWRU XQGHU WKLV VHFWLRQ ZLWK
UHVSHFW WR PLQHUV SUHYLRXVO\ HPSOR\HG E\ VXFK SULRU RSHUDWRU DV LI WKH

DFTXLVLWLRQ KDG QRW RFFXUUHG DQG WKH SULRU RSHUDWRU KDG FRQWLQXHG WR EH

DQ RSHUDWRU RI D FRDO PLQH�´ �� 8�6�&� � ����L���� �HPSKDVLV DGGHG��
7KH $FW FRQWHPSODWHV WKDW WKH VXFFHVVRU¶V LGHQWLW\ ZLOO PHUJH ZLWK WKDW RI
LWV SUHGHFHVVRU� 7KLV FRQVWUXFWLRQPDNHV VHQVH EHFDXVH WKH SXUSRVH RI WKH
$FW LV WR SUHYHQW FOHYHU FRUSRUDWH VWUXFWXUHV IURP GHIHDWLQJ WKH
SURWHFWLRQV RI WKH $FW� ,I ZH DGRSW WKH 'LUHFWRU¶V DUJXPHQW� WKHQ D
FRPSDQ\ FRXOG HVFDSH OLDELOLW\ XQGHU WKH $FW E\ IRUPLQJ D VKHOO
FRUSRUDWLRQ DQG WUDQVIHUULQJ LWV DVVHWV LQWR WKH VKHOO HYHU\ HOHYHQ PRQWKV�
7KLV LV H[DFWO\ WKH VWUDWHJ\ WKH $FW LQWHQGV WR DYRLG�
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RSHUDWH XQGHU WKH VDPH QDPH� EXW ³WKH\ WRRN DOO WKHLU PHQZLWK WKHP�´ DQG
WKH HPSOR\HHV ZRUNHG ZLWK WKH VDPH SHRSOH DW *UDVV\ &UHHN DV WKH\ GLG
DW &ROHPDQ� �-�$� ���±����
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7KH 'LUHFWRU UHOLHV RQ &	. &RDO &R� Y� 7D\ORU� ��� )��G ��� ��G

&LU� ������ IRU WKH SURSRVLWLRQ WKDW D VXFFHVVRU FDQQRW EH OLDEOH IRU
EHQHILWV XQOHVV WKH SUHGHFHVVRU FRPSDQ\ ZRXOG KDYH EHHQ OLDEOH�
�'LUHFWRU¶V %U� DW ��� ���� ,Q &	. &RDO� KRZHYHU� WKH FRXUW DJJUHJDWHG
WKH WRWDO WLPH WKH SUHGHFHVVRU DQG VXFFHVVRU FRPSDQLHV HPSOR\HG WKH
PLQHU DQG QRWHG WKDW DFFRUGLQJ WR �� 8�6�&� � ����L����� ³WKH VXFFHVVRU
RSHUDWRU LV UHVSRQVLEOH IRU EHQHILWV ZKLFK µZRXOG KDYH EHHQ SD\DEOH¶ E\
WKH SULRU RSHUDWRU IRU PLQHUV SUHYLRXVO\ HPSOR\HG E\ WKH SULRU RSHUDWRU
DV LI WKH SULRU RSHUDWRU KDG FRQWLQXHG WR RSHUDWH WKH PLQH�´ &	. &RDO�
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+DOO WHVWLILHG LQ D KHDULQJ EHIRUH $/- 3KDOHQ WKDW ZKHQ &ROHPDQ

PRYHG IURP RQH PLQH WR DQRWKHU� ³>W@KH\ ZHUH PRYLQJ WKH PLQLQJ
HTXLSPHQW� 7KH\ ZDV WDNLQJ WKHLU HTXLSPHQW ZLWK WKHP� :KHQ WKH\ TXLW
RQH PLQH� WKH\ WRRN DOO WKHLU HTXLSPHQW RXW RI LW� 7KH\ PRYHG LW RYHU KHUH
WR DQRWKHU PLQH� WKHQ XVHG WKH HTXLSPHQW LQ LW�´ �-�$� DW ����� +DOO VWDWHG
IXUWKHU WKDW ZKHQ &ROHPDQ PRYHG PLQH VLWHV� WKH\ ZRXOG QRW QHFHVVDULO\
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7KH 'LUHFWRU DUJXHV WKDW HYHQ LI *UDVV\ &UHHN KDG D VXFFHVVRU

LQWHUHVW LQ &ROHPDQ� +DOO GLG QRW ZRUN IRU &ROHPDQ IRU D \HDU� DQG
WKHUHIRUH *UDVV\ &UHHN FDQQRW EH KHOG OLDEOH DV D UHVSRQVLEOH RSHUDWRU�
7KH 'LUHFWRU DGYDQFHG WKLV DUJXPHQW EHORZ� EXW WKH %RDUG GLG QRW
FRQVLGHU LW LQ LWV RSLQLRQ�
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7KLV &RXUW� LQ DQ XQSXEOLVKHG RSLQLRQ� UHDFKHV D FRQFOXVLRQ VLPLODU

WR WKDW RI WKH 7KLUG &LUFXLW LQ 'LUHFWRU� 2IILFH RI :RUNHUV¶ &RPS�
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�XQSXEOLVKHG WDEOH GHFLVLRQ�� WKLV &RXUW UHFRJQL]HV WZR UHTXLUHPHQWV WR
GHWHUPLQH D UHVSRQVLEOH RSHUDWRU� )LUVW� ³WKH PLQHU PXVW KDYH EHHQ
HPSOR\HG E\ WKH HPSOR\HU IRU QRW OHVV WKDQ RQH \HDU�´ DQG VHFRQG�
³GXULQJ WKH RQH�\HDU SHULRG WKH PLQHU PXVW KDYH EHHQ HPSOR\HG IRU DW
OHDVW ��� µZRUNLQJ GD\V¶ LQ RUGHU IRU WKH HPSOR\PHQW WR EH GHHPHG
UHJXODU�´ %*/ 0LQLQJ &R�� ���� :/ ������� DW �� /LNH WKH 7KLUG
&LUFXLW H[SODLQHG� WKH PLQHU PXVW ZRUN DW OHDVW D \HDU� 8SRQ GHWHUPLQLQJ
WKDW WKH PLQHU KDV ZRUNHG IRU D FXPXODWLYH SHULRG RI RQH FDOHQGDU \HDU�
WKH HPSOR\HU QHYHUWKHOHVV ZLOO QRW EH OLDEOH DV D UHVSRQVLEOH RSHUDWRU
XQOHVV GXULQJ WKDW RQH�\HDU SHULRG� WKH HPSOR\HH ZRUNHG DV D PLQHU IRU
DW OHDVW ��� GD\V�
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